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quated eighteenth and nineteenth-century cultural and political constraints that are of no consequence in the twenty-first century. The article continues in section IV to show how a combined wealth tax and consumption tax, both with a large exemption, is well suited to twenty-firstcentury administrative capacity, as well as to its contemporary political, cultural, and social constraints. Section V discusses how the combined wealth tax and consumption tax can shelter a "Living Wage" through the application of basic capitalist principles. Finally section VI compares the combined wealth tax and consumption tax with the present hybrid income/consumption tax in order to illustrate the social benefits conferred by the combined tax system.
II. SMITH AS A GUIDE TO A TWENTY-FIRST CENTURY TAX
This section introduces Adam Smith as a guide to a twenty-first-century Congress in search of an ideal tax system. Smith's fit as a congressional consultant arises from his search for the roots of universal material prosperity, the specific role he saw for taxation in that project, and his real world tax experience, as reflected in both his idealistic and prescriptive writings. 
A. WHY ADAM SMITH?
Scholars from both the Right and Left opine that capitalism is a precursor to democracy. 6 As a democratic institution, Congress is well served by a tax consultant whose philosophy established a necessary precondition to its own existence. Adam Smith is widely acknowledged as the father 4. For two other discussions of the role of wealth taxes in promoting social justice L.J. 283 (1994) .
6. See, e.g., BOWLES, supra note 3, at 42-47; MILTON FRIEDMAN, CAPITALISM AND FREEDOM 9 (1962) ("The kind of economic organization that provides economic freedom directly, namely, competitive capitalism, also promotes political freedom because it separates economic power from political power, and, in this way, enables the one to offset the other."); ROBERT B. REICH, SUPERCAPITALISM 9 (2007) (arguing that capitalism is almost certainly a precondition for democracy).
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HeinOnline --61 S.M.U. L. Rev. 340 2008 of both capitalism and modern economics. 7 Beyond his contribution to the social sciences and humanities, Smith was a proponent of social justice whose entire project, from his exploration of the development of moral responsibility and sympathy in The Theory of Moral Sentiments, to his examination of the role of law and government in guiding human behavior in The Lectures on Jurisprudence, to his investigation of the cause of different economic outcomes across nations in An Inquiry into the Nature and Causes of the Wealth of Nations ("The Wealth of Nations"), was a search for the necessary components of universal material prosperity and natural political liberty. 8 Although Smith is thought of as a conservative economist whose work is available to attack social legislation, Smith actually stood for capitalism as a path to a better life across social classes. Smith was also an internationalist, a believer in free trade and in the free flow of ideas who was influenced by the French and other foreign sources. EMMA ROTHSCHILD, ECONOMIC SENTIMENTS: ADAM SMITH, CONDORCET, AND THE ENLIGHTENMENT 52-71 (2001) . 53 (7th ed. 1999 ). Smith's three works made such an impact on the modern academy that some credit Smith with pioneering three modern social sciences: economics, political science, and sociology. See generally Albert Salomon, Adam Smith as Sociologist, 12 Soc. RES. 22 (1945) .
See, e.g., ROBERT L. HEILBRONER, THE WORLDLY PHILOSOPHERS: THE LIVES, TIMES, AND IDEAS OF THE GREAT ECONOMIC THINKERS
9. Because Smith believed that government activities that burden the proper working of the market system distort prices to the detriment of the people, he also believed that all government impediments to the proper working of the market must be abolished. This wish to prevent government from distorting the market has been misinterpreted: "But because any act of the government-even such laws as those requiring the whitewashing of factories or preventing the shackling of children to machines-could be interpreted as hampering the free operation of the market [,] The Wealth of Nations was liberally quoted to oppose the first humanitarian legislation. Thus, by a strange injustice, the man who warned that the grasping eighteenth-century industrialists 'generally have an interest to deceive and even to oppress the public' came to be regarded as their economic patron saint. Even today, in blithe disregard of his actual philosophy, Smith is generally regarded as a conservative economist, whereas in fact he was more avowedly hostile to the motives of businessmen than are most contemporary liberal economists." HEILBRONER, supra note 8, at 70.
Smith's familiarity with taxation included both his father's work as a customs clerk and his own work as a tax collector and consultant to the Chancellor of the Exchequer. 10 Smith wrote extensively about taxation in The Wealth of Nations and, to a lesser extent, in his other works as well. Unlike some philosophers, Smith had a specific role for taxation within his overall scheme for universal prosperity. 1 Universal prosperity is a heartening ideal at a time when many Americans face declining affluence. 12 In order for the tax system to fully contribute to his larger project, Smith's tax directives for the twenty-first-century United States 10. In addition to consulting with Lord Townsend, Smith was also the personal tutor to the Chancellor of the Exchequer's stepson. Id. at 48. Moreover, in 1778, two years after the publication of Wealth of Nations, Smith was appointed Commissioner of Customs of Edinburgh. Id. at 50; see also IAN SIMPSON Ross, THE LIFE OF ADAM SMITH 223, 305 (1995) . As a person who both administered taxes and advised others on tax administration, Smith showed a fine sense for the wide array of taxes available both within and outside of Britain, their advantages, faults, and incidence. "British taxes, at the time of the publication of The Wealth of Nations, were of four principle sorts. There were taxes on land, stamp duties, duties of customs and duties of excise." Emma Rothschild & Amartya Sen, Adam Smith's Economics, in THE CAMBRIDGE COMPANION TO ADAM SMITH, supra note 5, at 354 (citing 2 WEALTH OF NATIONS, supra note 7, at 934). "William Pitt introduced the first, temporary income tax in Britain only in 1799." Id. (citing P.K. O'Brien, The Political Economy of British Taxation, 1660 -1815 HIST. REV. 1 (1988) ). Thus, although all of Smith's works strove to draw on practical experience and to provide realistic guidance, Smith's own extensive familiarity with tax administration is worthy of note in an examination of Smith's writings on taxation.
11. Many fields claim Smith. Philosophers point out that Smith employed philosophical methods when he examined other authors' ideas as if they were present, alive, and fully engaged in the argument, because an essential part of the Philosopher's faith is that reasoning can rise, on occasion, above the prejudice and concerns of historical time. SAMUEL FLEISCHACKER, ON ADAM SMITH'S WEALTH OF NATIONS: A PHILOSOPHICAL COMPANION xvi (2004) . Among the Enlightenment's opponents, Smith's rejection of a social order derived from Heaven and its replacement by human reason and empirical observation as the means of ordering human affairs helped gain economists the reputation as the ultimate Enlightenment thinkers. See ROTHSCHILD, supra note 7, at 17-18. Although Smith used reason, he did not believe in reason as the sole basis for explaining the social world. See Salomon, supra note 8, at 22-42. In addition to reason, Smith's expansive examination of morality, justice, and government was grounded in extensive historical and empirical observation. See generally Bittermann, Adam Smith's Empiricism and the Law of Nature: I, supra note 7; Bittermann, Adam Smith's Empiricism and the Law of Nature: II, supra note 7.
12. REICH, supra note 6, at 105-14 (showing the shift in increases in overall income from the bottom twenty percent to the top one percent); see also Jan. 25, 2004 , at C1 (noting that the pay American CEOs receive is 531 times greater than that of the average employee, whereas the differential in Great Britain is only twenty-five, twenty-one in Canada, and ten in Japan).
suggest a consumption tax with an exemption, a refundable credit up to the "Living Wage," and a wealth tax with an exemption large enough to maintain that "Living Wage" during economic hardship.
B. WHY A COMPREHENSIVE WEALTH TAX?
At the risk of stating the obvious-people do not like taxes. In fact, antipathy to taxes is so high that laying taxes is difficult to justify. Many theorists rationalize taxation through benefits. 13 Smith is a benefit theorist because he explicitly tied taxes to benefits. 14 In part, Smith joined taxes and benefits because he believed that those who both benefit from, and pay for, government services are more likely to properly regulate their collection and use. 15 In part, Smith sees binding taxes to benefits as a way of avoiding political unrest, because reasonable people are willing to pay for well-priced government goods and services. 16 14. For example, Smith told us that local people should pay taxes for local benefits such as lights, water, and sewage. 2 WEALTH OF NATIONS, supra note 7, at 815. Litigants should pay taxes for part of the administration of justice through stamp taxes and filing fees. Id. at 814-15. Students should pay a portion of the cost of education through a direct payment of teachers' salaries. Id. at 815. Transporters should pay the cost of highways, bridges, and canals and then pass the cost onto consumers who benefit from the overall drop in prices that better transportation affords. Id. Ground rents should be set at higher rates than other types of taxes because ground rents are unique riches brought on by government services. Id. at 840.
15. "The expence of government to the individuals of a great nation, is like the expence of management to the joint tenants of a great estate .. " Id. at 825.
16. "Nothing can be more reasonable than that a fund which owes its existence to the good government of the state, should be taxed peculiarly, or should contribute something more than the greater part of other funds, towards the support of that government." Id. at 844. "It seems not unreasonable, that the extraordinary expence, which the protection of any particular branch of commerce may occasion, should be defrayed by a moderate tax upon that particular branch; by a moderate fine, for example, to be paid by the traders when they first enter into it, or, what is more equal, by a particular duty of so much per cent [sic] upon the goods which they either import into, or export out of, the particular countries with which it is carried on. The protection of trade in general, from pirates and freebooters, is said to have given occasion to the first institution of the duties of customs. But, if it was thought reasonable to lay a general tax upon trade, in order to defray the expence of protecting trade in general, it should seem equally reasonable to lay a particular tax upon a particular branch of trade, in order to defray the extraordinary expence of protecting that branch." Id. at 732. connected taxes to benefits because of his theory of the relationship between private property and government.
Smith believed that private property-when properly distributed-allowed for a level of prosperity for the working classes that rivals the riches of royalty in less well-managed societies, and that the creation and protection of property is dependent on the interplay of market and government. 1 7 Thus, although government does not contribute directly to successful economic activity, government provides many of the prerequisites to a successful economy. Government-properly formed and managed-contributes to universal prosperity by helping protect from outside oppression, providing justice at home, and balancing market distortions by providing goods that are too diffuse for private financing. 18 Just as there was a role for government in Smith's ideal world, there was a role for the taxes to support the government that allowed for private property and political freedom. 19 Although Smith identified many types of government benefits in his analysis of tax systems, these items are mere proxies for what Smith believed is the true purpose of government: the protection of the rich and their property from the poor and their envy. Smith saw people balanced between opposing forces: selfishness on the one hand, and the need for approval on the other. Self-love and self-advancement-which pre-Enlightenment thought condemned as self aggrandizing, anti-Christian, and anti-social-Smith saw as advancing the cause of universal prosperity by providing the motivation to constantly strive for better conditions.
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Smith believed that, before the creation of private property, the negative consequences of self-love were balanced by the countervailing need for 17. ADAM SMITH, 1 WEALTH OF NATIONS, supra note 7, at 10 (" [A] workman, even of the lowest and poorest order,... may enjoy a greater share of the necessaries and conveniences of life than it is possible for any savage to acquire.").
18. The Wealth of Nations Book V concerns three major topics: public expenditure, taxation, and public finance. Within the context of the Sovereign's duties and their finance, Smith identifies the Sovereign's duties as protecting the people from outside oppression ("Of the Expence of Defence"), domestic justice ("Of the Expence of Justice"), and the creation and provision of diffuse benefits ("Of the Expence of publick Works and publick Institutions"). 2 WEALTH OF NATIONS, supra note 7, at 689, 708, 724. Primarily these benefits consist of education and the protection of domestic and foreign commerce. The facilitation of domestic commerce includes facilitation of some transportation through the production of roads, canals, and bridges. Id. at 724.
19. Property is also the basis for liberty because property creates a counterbalance to government. FRIEDMAN, supra note 6, at 9.
20. Introduction to 1 WEALTH OF NATIONS, supra note 7, at 9-18. For Smith, man was an active being, disposed to pursue certain objectives which may be motivated by a desire to be thought well of by his fellows, but which at the same time may lead him to take actions which have hurtful consequences as far as others are concerned. It is indeed one of Smith's more striking achievements to have recognized the social objective of many economic goals in remarking: "It is chiefly from this regard to the sentiments of mankind, that we pursue riches and avoid poverty. For to what purpose is all the toil and bustle of this world? What is the end of avarice and ambition, of the pursuit of wealth, of power and preeminence? . . . what are the advantages we propose by that great purpose of human life which we call bettering our condition? To be observed, to be attended to, to be taken notice of with sympathy, complacency, and approbation, are all the advantages which we can propose to derive from it." Id. at 9-10; 1 WEALTh OF NATIONS, supra note 7, at 25. for the dangerous behavior government defends against. Thus, private property and civil government are twins born in the same moment. 22 The interplay between the selfish pursuit of one's own interests and the contribution to the public benefit that private property provides is mediated in the market and by the State, which supplies the necessary preconditions for private ownership. 23 Thus, property (or, in other words, wealth) is the ultimate government benefit and, therefore, the proper base for a comprehensive tax system. 2 4 Thus, a tax system directed at property ownership that also promotes ownership, at least up to the amount needed to support the "Living Wage," reflects the capitalist ideals that helped found this nation, because although government is born of the need for the rich to protect themselves against the poor, it turns out that the best way to gain a stable society that encourages wealth creation is through the wide dispersion of material and cultural goods. Smith's writings on taxation offer a way to match a tax system to the underlying ideals of the government that the tax system supports. 22. "Property and civil government very much depend on one another. The preservation of property and the inequality of possession first formed it, and the state of property must always vary with the form of government." It is this basic thesis of Smith's-that property and civil government, and therefore positive law (which is the creature of civil government), are closely intertwined-which is the greatest interest to us. He put the same point another way: "Till there be property there can be no government, the very end of which is to secure wealth and to defend the rich from the poor." Neil MacCormack, Adam Smith on Law, 15 VAL. U. L. REV. 243, 250 (1981) upon commodities, their prices must rise, the concurrence of tradesmen must be prevented, an artificial dearth occasioned, less industry excited, and a smaller quantity of goods produced."). Yet, although Smith preferred to tax possessions, he was faced with cultural restrictions concerning privacy and political restrictions in the form of a lack of administrative capacity that leaves land as the only plausible possession for the eighteenthcentury British government to tax. In contrast, the challenge of taxing either stock or money in the same administrative environment left those possessions virtually exempt from taxation. Id. ("Possessions are of three kinds, to witt, land, stock and money. It is easy to levy a tax upon land because it is evident what quantity every one possesses, but it is very difficult to lay tax upon stock or money without very arbitrary proceedings."). As between possessions and commodities, Smith preferred a wealth tax on possessions. However, Smith's preference for a wealth tax was only partially satisfied in eighteenth-century Britain because the central government's administrative capacity was better suited to taxing commodities. Nevertheless, a large part of eighteenth-century British revenue did come from a wealth tax on land. See infra note 77. In the present day United States, the hurdles that kept Britain from a comprehensive wealth tax are resolved by superior capacity. 26. An exemption is an amount that is completely exempt from taxation without the taxpayer having to produce any proof of how the amount was used. In the current Internal Revenue Code, the exemption is based on statutory criteria regarding dependency. I.R.C. § 151 (2000) . See infra notes 59 to 73 for a discussion regarding the mildly progressive rate. There is a third reason that Smith would advocate a large exemption: his view that direct taxes on labor distort natural price. Smith's theory of the market posits two prices: market price and natural price. Natural price reflects the value embedded in an object by labor. Market price is influenced by other concerns such as supply and demand. Introduction to 1 WEALTH OF NATIONS, supra note 7, at 20 (citing LECTURES ON JURISPRUDENCE, supra note 25, at 552-53); see also 1 WEALTH OF NATIONS, supra note 7, at 65-71. Goods become widely available at a fair price when natural price and market price match. Unfortunately there are a number of factors that can upset the balance between natural and market price including a poorly designed tax system. Introduction to 1 WEALTH OF NATIONS, supra note 7, at 20 (citing LECTURES ON JURISPRUDENCE, supra note 26, at 555). Smith opined that when market price is not in line with natural price then labor shifts out of the field where the market is below the natural price and into the field where the market price is above the natural price. According to Smith, a direct tax on labor distorts the match between natural price and market price because the cost of labor is already reflected in natural price. Therefore, government actions that increase the cost of labor (for example a direct tax on wages) increase natural price and adversely affect supply. Id. ("Progressing logically from this point, Smith proceeded to show that any policy that prevented the market price of goods from coinciding with their supply price ... would tend to diminish public opulence and derange the distribution of stock between different employments."). For Smith, indirect taxes on labor are even worse than direct taxes because of the additional costs associated with collection. LECTURES ON JURISPRUDENCE, supra note 25, at 583 ("The taxes on consumptions are not so much murmured against, because they are laid upon the 
Shared Prosperity and Smith's Theory of Necessaries
Smith devotes a full section of Book V to a discussion of the taxation of consumable commodities. 27 Smith divides consumable commodities into either necessaries or luxuries.
28 In Smith's view, all taxes are paid out of one of three sources: rents, profits, or wages; and for each of these three sources of tax revenues, the ideal tax system separates compensation for risk-taking from actual profit. 29 Accordingly, the ideal tax system exempts the minimum compensation needed to take on the risk of capital to the capitalist, and it also exempts the cost of necessary commodities (in Smith's parlance, "necessaries") for the working class. 30 Since most of what workers earn goes to necessaries, Smith saw direct taxes on both necessaries and wages as inevitably resulting in either an increase in the cost of labor, or a decrease in the availability of employment.
31
Part of Smith's three-part project is a theory of natural justice.
32 Part of merchant, who lays them on the price of the goods, and thus are insensibly paid by the people."). The cost associated with both direct and indirect taxes on wages are eventually borne by the consumer through higher prices. 2 WEALTH OF NATIONS, supra note 7, at 873. Accordingly, either direct or indirect taxes on labor hurt the public. On the other hand, for Smith, surplus profit is open to taxation subject to his four tax ideals and several other themes that he developed in Book V. These additional themes included the directions that: (1) Taxes should be laid so that they have the least effect on prices; (2) Taxes are justified by government benefits; and (3) Tax systems should specifically identify and tax those whom government benefits. For example, Smith approved of taxes on the weight of wagons that use the public highways because the tax has the least effect on the cost of goods. According to Smith, the tax will actually be passed onto the consumer. However, because the roads make it cheaper to bring the goods to market, the decrease in price created by the roads more than offsets the increase in price caused by the tax that is used to support the roads. Id. at 724-25. Smith also liked the highway tax because the tax is tied directly to the use. In other words, the tax is used to maintain the roads, which are then used by the people who pay the tax, and their payment of the tax by weight is a good proxy for the actual stress that the taxpayer/transporters put on the roads. Id. Once again, the highway tax fits the ideal by matching the beneficiary to the cost. Id. at 848-49. Smith's theory of price has been supplanted by the utility theory of price which is better known as the law of supply and demand. 27. 2 WEALTH OF NATIONS, supra note 7, at 869-906.
28. Id. at 869. 29. Id. at 828-36 (discussing taxes upon rent); id. at 847-52 (discussing taxes upon profit); id. at 864-67 (discussing taxes upon wages); id. at 847 (explaining the revenue or profit arising from stock naturally divides itself into two parts: that which pays the interest, and which belongs to the owner of the stock; and that surplus part which is over and above what is necessary for paying the interest).
30. Id. at 847, 869-906 ("Taxes upon Consumable Commodities").
Since most of what workers earn goes to necessaries, Smith saw direct taxes on both necessaries and wages as inevitably resulting in either an increase in the cost of labor or a decrease in the availability of employment. Id. at 874. ("[S]uch heavy taxes upon [necessaries] must increase somewhat the expence of the sober and industrious poor, and must consequently raise more or less the wages of their labour."); see also id. at 864.
31. Id. 32. See, e.g., id. at 203-26 (discussing distributive justice); Haakonssen, supra note 5, at 3 (discussing justice as the foundation of natural jurisprudence); Lieberman, supra note 7, at 216-21 (discussing natural justice). Smith was at the intersection of three different philosophical trends: (i) the science of jus naturae (natural justice); (ii) the shift in British philosophy from reflection on moral goods to analysis of moral acts; and (iii) the nature-centered Smith's theory of natural justice involves human dignity. Smith's understanding of necessaries is based on his belief that the material aspects of human dignity are time and culture specific. 33 Thus in Smith's view, the size of the tax exemption for necessaries would shift with each society's fortunes, allowing everyone (including the poor) to enjoy a rising standard of living.
Smith's depiction of the poor and the working classes is in marked contrast to the two prevailing views of his time. One view was based on traditional notions of social hierarchy, and was reinforced by common economic theories about labor and motivation. Under that view, poverty was an eternal and deserved state best left undisturbed. The second view was based on Christian ethics. It held that the rich had a duty to treat the poor with kindness and compassion, and to aid them in times of stress.
34
Smith rejected both of these traditional notions by disputing that the poor are inherently inferior or lacking in moral judgment and work ethic. Rather, Smith asserted that the poor have the same natural talents as the most exalted, and that their problems arise not from laziness but from overwork. In fact, given poor and working people's contributions to society, it is only equitable that they have access to the goods they produce.
35
Smith's definition of necessaries includes both those things that are needed for life (for example, heating fuel in the winter) and those things that ". . . [t] he poorest creditable person of either sex would be ashamed to appear in publick without them." '36 What the poorest person needs for human dignity is highly dependent on historical and cultural conditions. 37 Thus, as countries become richer, their populations should prosper to the point that everyone, including the poor, experiences rising standards of living. In order to include the poor and working classes in the universal prosperity that capitalism promises, a nation must avoid all direct and indirect taxes on wages and necessaries. 38 For example, the sales taxes that many American states employ have no place in Smith's ideal tax system, because taxing necessaries (as opposed to luxuries) is substantially equivalent to taxing wages. Such a scheme then creates a gap between market and natural price and harms the entire society. 39 Further, religion of deism. Salomon, supra note 8, at 22-23. "Smith standardly combined the normative goal of natural jurisprudence with the dense explanatory narrative of social and political history. The critical normative argument served to identify institutionalized failures of 'natural justice,' whereas the historical material served to illuminate the explanatory contexts for these failures." Lieberman, supra note 7, at 228.
33. 2 WEALTH OF NATIONS, supra note 7, at 869-71. 34 . FLEISCHACKER, supra note 11, at 203. Universal prosperity is a heartening ideal at a time when many Americans face declining affluence. Id.
35. "In the context of the eighteenth century, then, Smith presents a remarkably dignified picture of the poor, a picture in which they make choices every bit as respectable as those of their social superiors-a picture, therefore, in which there really are no 'inferiors' and 'superiors' at all." Id. at 207. [Vol. 61
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Smith's aversion to all taxes on wages (whether direct or indirect) argues against the United States federal income tax and the social security wage tax, both of which fall heavily on labor.
40
A consumption tax with a refundable credit up to the "Living Wage," combined with a wealth tax with a large enough exemption to protect the wealth needed to sustain the "Living Wage" in times of economic stress, avoids both direct and indirect taxes on wages and necessaries. In addition, the large exemption transforms a proportional rate into a progressive tax. 4 1 Given Smith's belief that natural justice and human dignity are dependent on the cultural and political context, the large exemption, combined with an additional refundable credit in the consumption tax, could, in the early twenty-first-century United States, support a universal "Living Wage." '42 
What Is a "Living Wage"?
There are a number of ways to calculate a minimum material standard of living threshold. In the contemporary United States there are four frequently-used ceilings:
* The poverty threshold for a family of four ($20,650) ; (2006). The amount of the social security tax is taken from one-half of the self-employment tax from Form 1040 SS (self employment United States income). School breakfasts and lunches, food stamps, bus passes. and subsi-* The amount that a married couple, filing a joint return, with two children can earn before completely losing eligibility for the EITC ($39,783) ; 45 or * The projected "Living Wage" for a two-parent family of four ($45,000) .46
Each of these four income thresholds for identifying people in need of government assistance reflect aspects of income, wealth, and race. 47 For example, the median household income for black families is $32,372, dized housing move the family further from the poverty threshold. See infra note 47 for programs that use various methods for determining eligibility.
45 APPENDIX B, supra note 43. 46. When Living Wage advocates try to calculate the income needed to provide hunger security, a decent home, transportation, education, and access to basic news sources through television, radio, and the internet, the income needed to support a family of four rises to about $35,000, a number that would change based on family location and other factors. JEROLD L. WALTMAN, THE CASE FOR THE LIVING WAGE 58 (2004) . Amounts that were included in one calculation of a living wage are listed as food, transportation, health care, housing, child care, other necessaries, and taxes. Id. at 59 tbl. 4.2. The $35,000 for a family of four comes close to the median income for a family of four calculated under four different scenarios, including with government transfer payments based on entitlements not connected to income. U.S. CENSUS BUREAU, supra note 43, at 2-3 tbl.1 (showing median income of households by income definitions (four types of income money income, market income, post-social insurance income, and disposable income)); see generally OREN M. LEVIN which places more than half of black families below both the "LivingLegal Services Corporation: Legal Services for the Poor Most of these programs are non-open-ended programs-that is, programs for which a fixed amount of money is appropriated each year. The only open-ended or "entitlement" programs that use the poverty guidelines for eligibility are Food Stamps, the National School Lunch Program, certain parts of Medicaid, and the subsidized portion of Medicare -Prescription Drug Coverage. Some state and local governments have chosen to use the federal poverty guidelines in some of their own programs and activities. Examples include financial guidelines for child support enforcement and determination of legal indigence for court purposes. Some private companies (such as utilities, telephone companies, and pharmaceutical companies) and some charitable agencies also use the guidelines in setting eligibility for their services to low-income persons. Major means-tested programs that do not use the poverty guidelines in determining eligibility include the following:
Temporary more than half of all white households above all four income measures (the poverty threshold, minimum wage, EITC and "Living Wage").
49
According to Smith's view of necessaries as culturally specific, the $45,000 needed to sustain the "Living Wage" for a two-parent family of four is best left tax exempt so as to avoid reaching the wages needed to purchase necessaries. Yet the income needed to sustain the "Living Wage" (in Smith's parlance-to fund necessaries) is taxed in the United States at 15.3% for social security wage taxes and Medicare, 18.4 cents on every gallon for the federal excise tax on gasoline, and up to 7% statewide on most purchases, even if no federal income tax is owed. 50 Even with a wide array of transfer payments, most families' cash income is subject to some combination of state, local, and federal taxes.
The "Living Wage" and Wealth
In order to support the "Living Wage," a two-parent family of four needs more than the $45,000 a year stream of income from labor. The family also requires a cushion against hard times. Whether due to illness, a plant closing, or a need to take care of a relative, there are times when people are forced to drop out of the labor force. When an unanticipated shock to the income stream occurs, those families with assets are in a better position to sustain themselves during bad times and to recover as the economy recovers. 5 ' What is the amount of wealth needed to make that difference? Because housing is such an important part of most Americans' wealth portfolio, one simple standard to use is the cost of entry into the housing market. 52 Fannie Mae opines that a family with $45,000 of annual income can carry a $190,000 house with an 80% mortmunity Survey collects detailed social, economic, housing, and demographic information from every county in the country. 20, 2008) . Using a standard deduction and no child care credit, a family of four earning $45,000 a year would owe $2,178 in federal income taxes. With a child care credit for two children based on $6,000 of expenses, and each parent having earned income of $22,500, the federal tax liability for 2006 is eliminated. This family is not eligible for the Earned Income Tax Credit because its average income exceeds the income limits for the EITC. See supra note 45.
51. See infra text and accompanying notes 138-141 (discussing Dalton Conley's construction of two families: one with a house and the other renting an apartment and the differences in outcomes because of the differences in their assets gage. 53 The cost of entry into that housing is approximately $45,500.
54
Add six months salary in a cash account for emergencies, and one wealth exemption amount is $68,000.
55
The average (mean) value of non-Hispanic white households' assets already far exceeds the minimum wealth needed to sustain the "Living Wage." In fact, the Non-Hispanic white households' assets average value of $198,184 is almost three times the minimum amount needed to enter the housing market on the "Living Wage." '56 In contrast, the average net worth of black households assets is $35,284, or just over half way towards the amount needed to enter the housing market at the Living Wage with comfort. 57 There are similar gaps for female heads of household.
D. AN ADDITIONAL CONSUMPTION TAX
In addition to tying taxes to benefits and exempting amounts earned from labor or needed to sustain a minimum level of subsistence, Smith's ideal tax system reflects four concerns: (1) tax rates set in proportion to revenue; 59 (2) transparency as to the amount due; 60 (3) convenient time and manner of payment; 6 1 and (4) appropriately constrained costs in relation to collections. 62 This section explores why Smith's four foundational tax principles lead to a flat-rate wealth tax, combined with a consumption tax having a refundable credit up to the "Living Wage."
All taxes need a rate. On the question of an appropriate rate, and whether that rate is flat, proportional, or progressive, Smith is not a model of clarity. On the one hand, several of Smith's foundational principles argue for a flat tax. In fact, Smith's first tax ideal is that the rate should be in proportion to revenue. Nevertheless, although three of Smith's four tax ideals seem to support proportional taxation, Smith was not the model of consistency in his selection of rates. In fact, Smith moved between proportional and progressive taxation with ease. Smith began his discussion of tax rates with a hard stand for proportional rates: "The subjects of every state ought to contribute towards the support of the government, as nearly as possible, in proportion to their respective abilities; that is, in proportion to the revenue which they respectively enjoy under the protection of the state." '68 Then, throughout the rest of Book V, Smith quickly undercut his strong proportional tax position with a series of equally strong progressive tax exceptions.
6 9 tion) so that, although there is a mild progressive feature to the proportional tax, the rate only rises once at the end of the exemption. See generally Barbara H. Fried, The Puzzling Case for Proportionate Taxation, 2 CHAP. L. REV. 157 (1999) .
64. BLUM & KALVEN, supra note 41, at 14-15 ("The first consideration is the price paid for progression in terms of complicating the structure of the income tax, expanding the opportunity for taxpayer ingenuity directed to lawfully avoiding taxes, creating very difficult questions of equity among taxpayers, and obscuring the implications of any given provision in the tax law."); see also 151, 151 (1997) .
65. 2 WEALTH OF NAnONS supra note 7, at 825. 66. To illustrate: if gasoline is subject to a one dollar excise tax, then each gallon purchased will carry with it one dollar in tax, and everyone buying or selling gasoline will know this cost across transactions. A transparent gasoline excise tax imparts a high level of general knowledge at the cost of an easy computation. In contrast, how many taxpayers under our present progressive income tax understand their own tax affairs even after spending considerable time and expense on compliance? Consider further the information that the complex process of tax calculation masks. Why was Smith so open to the rich paying higher taxes in the face of his first principle-taxes in proportion to revenues? Perhaps Smith's fear was that eighteenth-century British taxes inaccurately matched government cost to benefit. Recall that Smith's ideals argue for taxing possessions, that was to say wealth, but those ideals were forced to operate within an administrative structure that is generally better at taxing commodities than possessions, leading the eighteenth-century British to rely heavily on customs, stamp, and excise taxes. Customs, stamp, and excise taxes are all regressive taxes that, according to Smith, become even more regressive as their ultimate costs are borne by working people and consumers. 70 In order to balance the regressive nature of consumption taxes, Smith introduced progressive tax rates so that those who benefit most from government pay as much as those who benefit less. In a comprehensive wealth tax, this accommodation of higher rates in exchange for a less reliable base becomes less important, particularly when balanced against Smith's other tax ideals. However, a consumption tax still has a role in Smith's capitalist tax system.
Smith was not a friend of the rich or of conspicuous consumption. 71 For example, although Smith opposed all taxes on necessaries, he was more than comfortable with luxury taxes. 72 With modern tax administration, a consumption tax with a large exemption amount and a refundable credit becomes a luxury tax. The combined wealth and consumption tax equalizes liability between savings and consumption while avoiding the need to differentiate between necessaries and luxuries. The amount needed to support a family at the "Living Wage" is exempted from taxation (thereby protecting the consumption of necessaries), while consumption over the "Living Wage" amount is subject to what amounts to a mildly progressive luxury tax. Smith sought to punish excessive consumption with mildly progressive rates, suggesting that Smith would endorse a consumption tax on expenditures over the "Living Wage" as part of an ideal tax system. 73 coaches, post-chaises, &c. is made somewhat higher in proportion to their weight, than upon carriages of necessary use, such as carts, wagons, &c. the indolence and vanity of the rich is made to contribute in a very easy manner to the relief of the poor, by rendering cheaper the transportation of heavy goods to all the different parts of the country. III. HOW DID THE UNITED STATES COME TO ADOPT AN INCOME TAX?
Smith teaches us that all tax systems are a product of the administrative, political, cultural and social constraints of their time and place.
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Our present hybrid income/consumption tax is no exception. As demonstrated below, the present United States tax system was born from concerns that are now both distant and obsolete. These concerns include lack of administrative capacity, the fear that Congress would use the tax system to destroy slavery, and general cultural notions of fairness and privacy that might lead to insurrection if violated.
A. AMERICAN COLONIES
British taxation in the American colonies illustrated how successful tax systems must work in tandem with politics, culture, and administrative capacity. In terms of administrative capacity, taxation in the American colonies mirrored taxation in the British motherland. At home, the British government faced two challenges: political constraints that forced it to raise revenues from taxes (as opposed to, for example, the sale of natural resources or plunder from war) and such a lack of administrative capacity that privateers and local counties collected taxes on behalf of the central government. 75 Britain's limited administrative capacity could not sustain a comprehensive tax of any type, either at home or abroad.
7 6 Instead of 74. One need only look to the many comparisons between nations that Smith employed in his discussion of taxation in Book V of the Wealth of Nations to understand how important culture and politics are in Smith's understanding of taxation. For example, Smith opined that tax systems should be structured to protect privacy interests so that, in constructing a land tax, Smith preferred to use the number of windows as a proxy for value rather than the number of hearths because windows are visible from the street while hearth taxes require the collector to enter the taxpayer's home. Id. at 845-46. Another violation of privacy that Smith identified is a tax that requires a merchant to open his books, because public knowledge of the merchant's finances might expose the taxpayer to public shame. Id. at 848. " [B] y subjecting the people to the frequent visits, and the odious examination of the tax-gatherers, it may expose them to much unnecessary trouble, vexation, and oppression; and though vexation is not, strictly speaking, expence, it is certainly equivalent to the expence at which every man would be willing to redeem himself from it." Id. at 827. On the other hand, Smith believed that land values are public and well known and so Smith has no objection to a land-based wealth tax. LECTURES ON JURISPRUDENCE, supra note 25, at 531; 2 WEALTH OF NATIONS, supra note 7, at 848. These examples show Smith's sensitivity to political and cultural constraints in his evaluation of tax systems and his interpretation of his own culture and its notions of privacy in fiscal matters. For more contemporary discussions of the importance of politics and culture in taxation, see generally Kornhauser, supra note 3; Beverly I. Moran using a comprehensive tax base, the British relied on specialized taxes on readily identifiable targets, such as wealth taxes on land and commodities taxes on goods.
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Britain's lack of administrative capacity followed it to the American colonies. Considered in a vacuum removed from social, cultural, and political constraints, a stamp tax on imported goods was a good solution to Britain's need to raise revenues. 7 8 However, as the British discovered, no tax is exempt from social, cultural, and political concerns. Thus, the Stamp Act of 1765 so conflicted with the politics and culture of the American colonies that the Boston Tea Party helped fuel a rebellion and establish the United States. taxes are unequal because they fall on only one of the three types of private revenue of individuals).
77. In addition to being on the verge of industrialization, eighteenth-century Britain was an expanding military power supported by an aggressive system of public finance based on a combination of taxes and debt. Although throughout most of human history governments raised revenues without using either debt or taxes (as, for example, through the sale of natural resources or by conquest through war), the political realities of eighteenth-century Britain limited that government's revenue raising options. In fact, the aggressive revenue policy needed to fund military expansion, combined with the political need to raise revenues through taxes or debt, meant that early eighteenth-century British taxes were significantly higher than taxes in other European countries. Britain commonly raised these taxes as stamp, customs, excise, and land taxes. Although the century ended with the excise tax raising forty percent of Britain's revenues, the land tax was preeminent in the early 1700s and continued to play a significant role throughout the eighteenth century. The eighteenth-century British shift from land taxes to excise taxes reflected changes in the nation's administrative and political capacities. One reason that the land tax remained robust throughout the century was that it represented the power of the Parliament and local government over the central executive. This emphasis on legislative and local control was built into the British laws governing land taxes (which required that Parliament set both the tax and the rate each year) and in the administrative structure of land tax collection (which was housed in local county boards). In contrast, the excise and customs taxes required more sophisticated administrative collection systems. See BREWER, supra note 75, at 89-114; see also Musgrave, supra note 25, at 296-319; THOROLD , 1983) . The fact that the merchandise was inspected and stamped before unloading meant that the subject of the tax could be held in a confined and easily controlled space, thus reducing the need for large numbers of revenue agents. The stamp on the packaged tea proclaimed that the goods were properly taxed as they traveled through interior markets, thereby further reducing enforcement costs. See BREWER, supra note 75, at 176 (discussing the difficulty the British had in effectively taxing its American colonies). See generally EDMUND S. MORGAN 
B. EARLY UNITED STATES
Another illustration of the importance of politics and culture to taxation comes from early American history when the new Congress confronted the same administrative, cultural, and political challenges that the British faced during the colonial period. In terms of administrative capacity, Congress (like Britain before it) was challenged by a complicated series of local governments with multiple currencies and porous borders.
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In addition, the central government's scarce administrative capacity meant that the early United States Congress was limited to enacting specific, rather than comprehensive, taxes.
In terms of politics, Congress dealt with the same anti-tax population that caused Britain to lose its American colonies. Unlike the British colonial experience where the colonists had no political voice, the new country's anti-tax bias was expressed in its Constitution, which severely limited Congress's ability to lay direct taxes. 81 As a result of the constitutional restriction on direct taxes, British-style land taxes were not available to the United States.
82
Without regard to cultural ideals of fairness, Congress' poor administrative capacity and the constitutional limits on its ability to lay direct taxes made a presumptive tax on alcohol production attractive. 83 81. The eighteenth-century United States Constitution gave Congress a limited power to tax. For example, the Apportionment Clause prohibits direct taxes unless apportioned by population. U.S. CONST. art. I, § 2, cl. 3. In the early United States economy, the significant distinction between a direct tax (which Congress was prohibited from enacting without apportionment) and an indirect tax was that a direct tax reached non-market transactions while an indirect tax only reached market transactions. In other words, because an indirect tax requires a transaction, a person who does not engage in transactions (for example a farmer who produces all his own food and other necessities) is essentially completely exempt from tax. See NationsBank of Texas, N.A. v. United States, 269 F. 82. A tax on land value-a tax laid in almost every county in the United States and a significant part of eighteenth-century British taxation-is a direct wealth tax. A land tax is also a specific tax because it is laid on only one type of wealth. In contrast, a comprehensive wealth tax reaches all forms of wealth. Stamp Act of 1765, which allowed the British to target a small area (that is, ports large enough to hold ocean-going ships) the Whiskey Tax allowed Congress to target readily identifiable points of production, such as whiskey producing stills. Making the tax even easier to administer was its presumptive rate, which calculated the amount owed based on the presumption that each still would: (1) produce at full capacity; (2) offer all its alcohol for sale (as opposed to personal use); and (3) sell for the same price throughout the nation.
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Unfortunately for the young republic, no matter how suited to Congress' constitutional and administrative constraints, the Whiskey Tax so violated the early American sense of fairness that it almost destroyed the nation. 85 The Whiskey Rebellion demonstrated once more that successful taxes must fit political and cultural expectations, as well as administrative capacity. 86 ch. 15, 1 Stat. 199, [199] [200] [201] [202] [203] [204] [205] [206] [207] [208] [209] [210] [211] [212] [213] [214] . The Act is officially titled "An Act repealing, after the last day of June next, the duties heretofore laid upon Distilled Spirits imported from abroad, and laying others in their stead; and also upon Spirits distilled within the United States, and for appropriating the same." Id.
84. The presumptive tax rate was based on a sales price that was higher than the prevailing price for alcohol in the Western territories, but lower than the sales prices received in the Eastern states. See EINHORN 143-57 (1986) . The higher Western market presumptive sales rate inflamed regional tensions by taxing Westerners at a higher rate than Easterners. For example, if Abraham owned a still in the Western territory of Pennsylvania with the capacity to produce 100 gallons, Abraham was taxed as though he sold 100 gallons for a statutorily defined price (for example $2.50 a gallon or $250 in total). Because the rate was based on a presumption rather than on actual sales, Abraham was taxed on this $250 even if he kept 20 gallons for personal use and even if the sales price for alcohol in the Western territory was only $2 a gallon instead of $2.50. On theother hand, if James owned a still in Vermont which could also produce 100 gallons, then James would be taxed on the same $250 as Abraham even though alcohol might sell for $4 a gallon in Vermont and James might sell his entire 100 gallons. The presumptive tax rate was a good fit for the eighteenthcentury United States government's capacity because the tax calculation required little manpower. All that was needed was an annual visit from a revenue agent who ascertained a still's capacity and calculated the tax based on the presumption that the still would produce at full capacity and sell at a presumed price.
85. Although well suited to the eighteenth-century government's capacity, the presumptive tax offended eighteenth-century American cultural and political sensitivities as reflected in constitutional restrictions on the central government's power to tax contained in the Apportionment Clause. U.S. CONST. art. I, § 2, cl. 3. By not distinguishing between personal consumption and commerce, the alcohol production tax reached people that the eighteenth-century U.S. Constitution meant to exempt when it limited Congress's ability to lay direct taxes. The reaction against the tax became violent in 1794 when Pennsylvania farmers protested the excise tax on distilled spirits by "waving banners denouncing tyranny and proclaiming, 'Liberty, Equality, and Fraternity."' W. ELLIOT 
C. EIGHTEENTH AND NINETEENTH CENTURIES
Throughout the eighteenth and nineteenth centuries, Congress' ability to tax was limited by the Apportionment Clause, which made direct taxes almost impossible. 87 The American antipathy to taxation continued in this period, fueled by slaveholding elites who protected their property from the non-slaveholding majority by developing and circulating a version of United States history that claimed federal taxation was anti-democratic. 88 Taxes during this period were on slaves, whiskey, and other commodities. 89 These taxes were both indirect and specific. Neither direct taxes nor comprehensive tax systems occurred on the federal level until the early twentieth century. The first hundred years of United States public finance were centered on great public land sales and transfers. 90 During its first century, the United States, like many developing 87. The Apportionment Clause, U.S. CONST. art. I, § 2, cl. 3, served a number of different purposes. One purpose, discussed supra note 81, was to prohibit the federal government from taxing people not engaged in commerce. Another reason for the apportionment requirement was that it protected the wealthy land and slave-holding political minority from the non-slave-holding political majority. Because representatives are assigned to each state based on population, states with large populations could exercise control over wealthy land and slave holding minorities who lived in states with small white male populations. One way to shift the balance of power was contained in Article 1, section 2, clause 3's Apportionment Clause, which prevented direct taxes on land and slaves. Another protection for the slaveholding minority was the rule also contained in the Appor- 88. In American Taxation, American Slavery, Professor Einhorn describes how large Southern planters created a rhetoric that made taxation itself seem anti-democratic. This rhetoric was created in order to protect their land and slaveholding interests from the nonslave holding majority. EINHORN, supra note 70, at 201-27. For a more contemporary description of how another wealthy class shaped public opinion in order to protect itself from taxation, see Marjorie E. Kornhauser, Shaping Public Opinion and the Law in the 1930s: How a 'Common Man' Campaign Ended a Rich Man's Law, available at http://papers.ssrn.com/sol3/papers.cfm?abstractid=880383 (Tulane Public Law Research Paper No. 06-02). Professor Kornhauser describes how the wealthy created a public relations campaign against a proposed amendment to the Internal Revenue Code that would have required public disclosure of assets. Id. According to Professor Kornhauser, the public relations campaign succeeded in the same way described by Professor Einhorn-by again making taxes seem anti-democratic and the disclosure rule a threat to the entire population when, in fact, the disclosure rule only threatened the limited economic interests of the wealthiest taxpayers.
89. Before the Civil War, taxes were primarily raised by tariffs and taxes on the sale of whiskey, land, carriages, and slaves. EINHORN, supra note 70, at 117-56. After the Civil War, excise taxes on tobacco, beer, and whiskey; tariffs on imported goods, and sales of natural resources paid for governmental expenses. BROWNLEE, supra note 85, at 13-57; RANDOLPH PAUL, TAXATION IN THE UNITED STATES 1-29 (1954) . countries, took most of its revenues from non-tax sources.
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D. TWENTIETH CENTURY INCOME TAX-BEFORE WORLD WAR II
By the time World War I became an important part of the federal budget, there were fewer natural resources to sell, the South had lost the fight over slavery, a national economy was emerging from a previously more regional configuration, and the federal government was beginning to build capacity across a broader range of activities. The prevailing wisdom was that government should avoid creating market distortions. The decline in rural wealth from the eighteenth to the twentieth century gave less force to feared threats to the agrarian ideal, and an identifiable (albeit small) class of individuals and companies emerged from the Civil War with significant annual income. 92 These factors taken together meant that by the beginning of the twentieth century, the federal government was equipped to administer a small-scale comprehensive income tax and so, in 1913, the Sixteenth Amendment lifted the constitutional restriction on Congress' ability to lay direct taxes on income. 93 The result- Nov. 15, 2005, Finance, at 17. 92. Specific taxes tend to be easier to administer than comprehensive taxes because the state can target those items that are easiest to identify and value. Because specific taxes only target limited types of economic activity, specific taxes are said to have a distorting effect on economic relations as people move away from activities that are taxed in order to invest in activities that are not taxed. Smith acknowledges this problem in the Wealth of Nations. 2 WEALTH OF NATIONS, supra note 7, at 825. Thus, one reason in favor of a comprehensive tax base is that comprehensive taxes avoid targeting one set of economic relationships over another by treating every item in the tax base equally.
93. U.S. CONST. art. 1, § 2, cl. 3 states, " [D] irect Taxes shall be apportioned among the several States ... according to their respective Numbers ... " The meaning of this constitutional prohibition is that when the federal government is involved in laying direct taxes, such as taxes on wealth or income, the revenues raised must be apportioned by population state by state. The income tax is a direct tax and is therefore unconstitutional under this provision. The income tax was made constitutional by the 16th Amendment which states that: "The Congress shall have power to lay and collect taxes on incomes, from whatever source derived, without apportionment among the several states, and without regard to any census or enumeration." U.S. CONST. amend. XVI; see also supra note 81 (citing judicial decisions regarding the constitutionality of direct taxes without apportionment). For a discussion of the intellectual foundations of the income tax, see generally, e.g., JOHN F. ing income tax purported to be comprehensive and universal, but actually required only about two percent of the population to participate.
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E. TWENTIETH CENTURY INCOME TAX-WORLD WAR II AND BEYOND
The income tax remained small until World War II. Its expansion was made possible by the earlier creation of the Social Security old-age pension system which allowed the government to identify income from wages.
95 Throughout the rest of the twentieth century, the income tax grew to reach most of the population, but it did not reach all income, at least not with equal force. 96 In the hybrid income/consumption tax system used today, property values often escape taxation for long periods, and sometimes altogether. 96. The way that the income tax was (and is) structured favors property ownership over wage labor by providing lower rates and deferred taxation for most property ownership while requiring yearly taxation at higher rates for earned income. Beverly I. Moran & William Whitford, A Black Critique of the Internal Revenue Code, 1996 Wis. L. REV. 751, 759-69 (discussing the aspects of the income tax that favor property over earned income). The statutory exemption from tax for unrealized gains contained in the Internal Revenue Code differs from the definition of income offered by Henry Simons in his book Personal Income Taxation: "Personal income may be defined as the algebraic sum of (1) the market value of rights exercised in consumption and (2) the change in the value of the store of property rights between the beginning and end of the period in question. In other words, it is merely the result obtained by adding consumption during the period to "wealth" at the end of the period and then subtracting "wealth" at the beginning." HENRY C. The history of taxation in the United States, from the colonial period to the present, illustrates that every United States tax system reflected the political and cultural ideals of its time. In the eighteenth and nineteenth centuries, the ideal of self-sufficient agrarian production over commercial trading protected large land and slaveholding elites by prohibiting direct taxes without apportionment. 98 In the twentieth century, reduced access to non-tax revenue, combined with increased need for funds brought about by two world wars, the improved government capacity to track wages by social security numbers, and the belief that comprehensive taxes are less harmful to market transactions, led to a comprehensive income tax.
99 At the beginning of the twenty-first-century, the United States uses income as its tax base as much for twentieth century administrative convenience and eighteenth-century needs to protect slavery as because an income tax base represents some ideal. If every tax is a function of its place and time, then it is appropriate to ask how the United States Congress would construct a tax today if it were writing on a clean slate.
IV. ISSUES IN THE UNITED STATES CONTEXT
A comprehensive wealth tax added to a consumption tax that provides a refundable credit up to the "Living Wage" meets Smith's basic beliefs about an ideal tax system, that is, tying benefits to beneficiaries. Another Smith ideal is transparency. A flat tax rate meets Smith's call for transparency, because flat rates are easier for the general public to calculate and harder to distort through hidden benefits. A large exemption allows the consumption tax to exempt the wages used to purchase necessaries, effectively becoming a progressive tax that, when combined with a wealth tax, addresses some of the societal ills currently under discussion in the United States. These ills include the conflict between affirmative action for social class or for race, reparations, and the "Living Wage." What then are some of the specific conditions in the United States that might stand in the way of a comprehensive wealth tax?
A. BENEFIT THEORY REVISITED IN THE CONTEXT OF THE WELFARE STATE
Benefit theory ties tax costs to government benefits. What defines government benefits, and who receives such benefits, is not static. For example, as opposed to the early twenty-first century United States, eighteenth-century Britain employed virtually no transfer payments. Thus:
Smith never faced the problem which was to cause such intellectual agony for later generations-of whether the government is weakening or strengthening the market mechanism when it steps in with 98. See supra part 111(C).
See supra parts 111(D) & (E).
welfare legislation. Aside from poor relief, there was virtually no welfare legislation in Smith's day-the government was the unabashed ally of the governing classes and the great tussle within the government was whether it should be the landowning or the industrial classes who should most benefit. The question of whether the working class should have a voice in the direction of economic affairs simply did not enter any respectable person's mind.
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Given that Smith operated in a very different world, it is fair to ask whether the primary government benefit Smith identified in eighteenthcentury Britain, i.e. wealth, is the same government benefit enjoyed today. Do the poor get more from government in a welfare state than the rich?
In answering the question of whether government benefits are no longer limited to the creation, preservation, and protection of property, consider that Smith tied government and wealth together in ways that modern-day benefit theorists on either side of the spectrum might dispute. For example, although Smith conceded that public education benefits the working classes by providing escape from dull lives of repetition brought on by the division of labor, for Smith the real benefit of public education goes to the wealthy, who receive a prophylactic against revolution. 101 Thus, Smith saw free universal public education and other transfer payments as government benefits to the rich. Imagine what life would be like for middle-class Americans if their cities were filled with the sort of aggressive beggars and thieves that Dickens portrays, and then ask who benefits from government transfer payments.
and Britain did not see its first income tax until 1799.103 In fact, Smith specifically condemned certain aspects of an income tax, for example, a direct tax on wages. 10 4 The fact that the United States has a robust income tax that reaches a large majority of the population is a testament to the advanced state of this country's bureaucracy over eighteenth-century Britain. Nevertheless, although eighteenth-century Britain cannot compare with the governmental infrastructure and technology available today, it did manage to raise a remarkable amount of tax revenue.
10 5 In fact, eighteenth-century Britain raised more taxes than its contemporaries and more than some of today's developing countries as well.
10 6 Thus, although Smith could not have imagined the administrative structures that support the present day federal tax system, he did have something to say about the cost of tax administration in relationship to an ideal tax system.
In the present day context, Smith might opine that the United States tax system's greatest administrative strength-its ability to reach out and touch the entire population-is also its greatest flaw. In terms of matching the administrative cost of collection to the revenues generatedSmith's fourth tax ideal-the great cost of keeping low income taxpayers in the system, rather than focusing on enforcement among the wealthy, is nonsensical. 1 0 7 In contrast, a flat-rate comprehensive wealth tax with a large exemption, augmenting a consumption tax with a refundable credit up to the "Living Wage," would exempt a large portion of the population from federal taxation, with the remaining taxpayers having enough wealth to invest in the sort of compliance activities that are essential to a well-run tax system. 10 8 The resulting administrative agency would shift 103. Rothschild & Sen, supra note 10, at 354. The British income tax was progressive from its inception until today.
104. "The middling and superior ranks of people, if they understood their own interest, ought always to oppose all taxes upon the necessaries of life, as well as all direct taxes upon the wages of labour." WEALTH OF NATIONS, supra note 7, at 873. created the large wealth gap between whites and people of color who live in America). "The racial wealth gap has widened, according to the Federal Reserve Bank's most recent Survey of Consumer Finances, which found that African Americans were 13 percent of the U.S. population in 2001, but owned only 3 percent of the country's assets." Id. "Data examined to determine median net worth-that number at which half the population is above and half below-show that in 1989 whites had a median net worth of $97,800, and blacks, $5,300. A little over a decade later in 2001, whites had a median net worth over $120,000, while that of blacks was under $20,000. While both levels had increased, given the sorrowfully low overall level for African Americans, too little changed." Id. "Mean net worth-the average calculated by adding everyone's wealth together and dividing by the number of households-is even more unequal. African Americans' average of $75,748 in 2001 is only one-sixth of whites' average of $482,534. For every dollar the average white from an emphasis on outreach to a greater involvement in monitoring and regulating complicated transactions. Although the total administrative cost might remain the same, the potential return would increase, while federal taxation would disappear for a significant portion of the population. 0 9
C. DIFFERENCES IN TAX BURDENS
Although eighteenth-century Britain raised as much revenues as some twenty-first century developing countries, Smith had no experience of the tax burden imposed by the United States or contemporary European nations. What Smith saw was a government that could not sustain any sort of comprehensive tax system and was reduced instead to targeting specific commodities and land. In contrast, the United States has already demonstrated the capacity to reach all sorts of income at home and abroad. 110 There is no reason to believe that the present United States bureaucracy lacks the capacity to tax wealth in addition to income.",
D. CONSTITUTIONAL OBJECTIONS TO A WEALTH TAX
At the same time that Adam Smith was analyzing tax systems across space and time, the United States Constitution was written to prohibit wealth taxes."1 2 The restriction on wealth taxes was achieved by Article I, Section 2, Clause 3 which requires apportionment of direct taxes by population. 113 The constitutional restriction on direct taxes shows that the political dilemma associated with wealth taxes in the United States was not equivalent to the eighteenth-century British problem. According to Smith, eighteenth-century Britain's difficulty with a wealth tax was that wealth was hard to identify, value, and tax. 114 In contrast, the political drawback to taxing wealth in the eighteenth-century United States was that wealth was all too readily identifiable and easy to value.
In the eighteenth-century United States, most wealth was held either in land or slaves, both easy targets for taxation. The wealthiest Americans-those with the largest acreage and slave holdings-resided in states with the smallest white male populations. Their low white male populations, especially in relation to large tracks of land, put these wealthy "planter states" at a numerical disadvantage in the House of Representafamily has, in other words, the average black family has less than 17 [cents] ." Id.; see also infra text and accompanying notes Parts V(A)-(B) on the "Living Wage," income, and wealth.
109. For a discussion of valuation in the context of a wealth-transfer tax, see Joseph M. Dodge, Redoing the Estate and Gift Taxes Along Easy-to-Value Lines, 43 TAX L. REv. 241, 243 (1988 The second provision was the prohibition against direct taxes without apportionment, which effectively made a federal wealth tax unconstitutional.
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Both the eighteenth-century British and American objections to a wealth tax have less appeal today. After the Civil War, the United States developed a more national outlook that is less focused on interstate rivalries. Thus, individual states have less to fear from a federal tax on their citizens' wealth as opposed to their income. In addition, although twentyfirst-century American wealth holdings are far more sophisticated than their eighteenth-century British counterparts, the United States' ability to track wealth is more sophisticated as well.
1 1 8 Further, like eighteenthcentury Britain, the twenty-first-century United States already has sophisticated, albeit local, agencies that annually value one significant source of twenty-first-century American wealth-land and buildings.
1 19 Thus, neither the constitutional argument against a comprehensive wealth tax nor the administrative argument is compelling in light of present realities.
SMITH'S THREE OBJECTIONS TO A BRITISH WEALTH TAX IN THE AMERICAN CONTEXT
Smith believed that eighteenth-century Britain could not implement a comprehensive wealth tax for at least three reasons: (1) cultural expectations; (2) capital flight; and (3) unstable values. In the United States context these concerns are less compelling.
Cultural Expectations
If Smith was an accurate reporter, then the eighteenth-century British were much more concerned with their privacy than twenty-first-century Americans. For example, when Smith critiqued a house tax, he preferred a tax that measured wealth by the number of windows rather than by the number of fireplaces, because a tax collector could count windows without entering a home. 120 How could Smith understand a culture filled with reality television and government agencies capable of monitoring billions of telephone calls? In the face of the greatly-reduced expectations of privacy that prevail today, Smith's privacy concerns surrounding a wealth tax become less compelling. 1 2 1 Indeed, in the context of the twenty-first-century United States, a comprehensive wealth tax with a large exemption is actually less intrusive to the population as a whole, because the large exemption reduces the size of the taxpaying public, thereby conferring greater privacy on a large number of former taxpayers.
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Capital Flight
As Smith noted, capital is mobile, both in search of profit and to escape taxation. Because income is similarly mobile, the United States presently imposes its federal income tax on its citizens' worldwide income. 12 3 Thus, Americans are not ignorant of (or adverse to) comprehensive and worldwide tax bases. Of course, declaring that a government is empowered to reach worldwide income or wealth and actually taxing foreign-based revenue are two different matters. The United States has demonstrated an ability to reach a substantial portion of overseas income, even in the face of elaborate tax avoidance mechanisms.
A comprehensive wealth tax with a large exemption, augmenting an income tax that exempts the "Living Wage," would create a prosperous taxpayer population with a higher average ability to engage in elaborate tax avoidance. In turn, this smaller but more sophisticated taxpayer population would force shifts in the regulating administrative agency. One of those shifts would include more sophisticated work in identifying wealth, both domestic and foreign. Surely incentives exist for capital flight under a wealth tax to the same extent as they now exist for income flight under the income tax. Compared to income, however, wealth remains less mobile, even in our increasingly technological society. For example, one significant part of a wealth base is land. 
Unstable Property Values
The fact that land remains a significant source of wealth in this country also applied to Smith's questions concerning the instability of valuation. As compared to eighteenth-century Britain, the twenty-first-century United States has ways of tracking wealth in land, stocks, and other types of property, both tangible and intangible, that were impossible to imagine in the eighteenth century. 12 5 That these values might rise and fall over time is not of great moment. Income also changes over time, and yet the annual accounting periods are able to handle these fluctuations. 126 
V. RACE AND WEALTH
The history section of this article demonstrated that a significant part of our present-day federal tax system results from attempts to accommodate eighteenth-and nineteenth-century slavery and large land holdings. A happy consequence of a combined comprehensive wealth and consumption tax, each with a large exemption, is that the combination lessens the tax burdens on those who receive the least from society by shifting the tax burden to those who benefit most. Two areas that demonstrate the wealth tax's social justice appeal, when combined with a consumption tax with an exemption large enough to shelter the "Living Wage," are: (1) the debate between class-based and race-based affirmative action; and (2) black reparations. As the sections below also note, although none of these benefits flow exclusively to blacks, all three of these aspects of an Adam Smith-style wealth tax are apt to redress the historical American tendency to direct government benefits away from blacks and towards similarly situated whites. 127 
A. CLASS-BASED AFFIRMATIVE ACTION
Since the introduction of race-based affirmative action, a countervailing story is that justice is best served when government benefits are based on class instead of race. 128 The class argument calls for targeting government benefits to people who live below a set income line, often the poverty threshold itself, or 125% or 150% of that threshold. Sometimes other income limits entirely unrelated to the poverty threshold stand in as a proxy for class. 129 In this regard, race and class, measured by income, are not unrelated.
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Using the lowest measure by income-the Census Bureau's poverty threshold-45% of those below the poverty line are white, 25% are black, 25% are Hispanic, and 5% are "other." ' 13 1 That the forty-five percent of poor people who are white make up just 9.3% of the entire white population demonstrates the large population differences between blacks, whites, and Hispanics in the United States.' 32 Using the second-most generous measure of poverty-the limits on the EITC-the highest almost exclusively white income quintile enjoys over fifty percent of four types of income. 133 In contrast, black and Hispanic median income figures place below the EITC limits.' 34 Using the most generous "Living Wage" minimum, white families' median incomes meet the $45,000 "Living Wage" under three out of four income measures. 135 Black and Hispanic median incomes do not reach the "Living Wage" in any of the four income measures. 136 Given the large gaps in median income by race and ethnicity, why is there such resistance to class-based affirmative action? At least one reason is the overwhelming number of white people in the below-poverty category. Poverty in the United States could be cut in half with programs that exclusively service white Americans. In fact, targeting whites for social benefits is a tradition in United States welfare-transfer programs. 13 7 Thus, one fear of class-based affirmative action is that it will create a system that shuts blacks out.
Another fear is illustrated in Dalton Conley's contrast between two working-class families -one white and one black-that each face income insecurity. 13 8 The white family's house, the product of a number of government-transfer programs targeted to whites over several generations, allows that family to survive the sudden loss of income that destroys the black family, which is forced to rent because neither its members nor its ancestors received the government benefits conferred on their white counterparts. Dalton Conley's story illustrates how class is often misunderstood as a function of income. 139 To the extent that the tax system becomes a tool of class justice, defining class through property ownership, this contributes to race-based affirmative action as well as class-based affirmative action because wealth and race are so bound together in our society.
142 Taxing wealth allows one government action-taxation-to counter balance another series of government actions, depriving people of property both today and in the past.
B. REPARATIONS
Apology and restitution are difficult concepts. 143 As House Speaker Nancy Pelosi discovered when she tried to condemn an empire that died in 1923, countries are loath to apologize for even their most distant relations. 144 In twenty-first-century America, even mild attempts to apologize for slavery can provoke terrifying threats.
1 45 Yet in the face of social [Vol. 61 and cultural obstacles, there are times when the United States has acknowledged responsibility and provided redress. 146 Nevertheless, when the subject is American slavery, reparations raise serious disagreements. 147 In the context of the capitalist ideal of universal prosperity and result of an attempt to change the name of a dormitory from "Confederate Memorial Hall" to "Memorial Hall").
political liberty, there is no doubt that slavery betrayed the United States' Enlightenment ideals by denying millions of people the ability to obtain wealth and pass that wealth down to future generations. 148 These restrictions on the ability to accumulate and pass on wealth did not end with slavery. Instead, a series of government programs reinforced the wealth disparities between those citizens that arrived by migration and those who arrived in chains. 149 In addition to the other government programs that help maintain the wealth gap that began with slavery, we can add our decision to tax income instead of wealth. Our federal tax laws continue to exacerbate the wrongs started in slavery in a number of ways. First, by confiscating a portion of the earnings that could otherwise go towards accumulating wealth, the federal tax laws make it harder for each genera-tion to make up for past lost opportunities. Second, government programs that created wealth for whites added to the black/white wealth gap. Third, by treating income from wealth much more favorably than earned income, the current system can result in working people paying higher rates than their wealthy employers. 1 5 0 Thus, the federal income tax both shelters wealth for those who are already wealthy and attacks the means of obtaining wealth for those who lack it. At least some of the objections to reparations and the flaws in our federal tax system are answered with a wealth tax.
First, a wealth tax eliminates the special benefits that the Internal Revenue Code now confers on property owners. 151 Thus, the great wealth gap between blacks and whites (and males and females) no longer acts through the tax system as a way of protecting white wealth to the detriment of blacks. Instead, a wealth tax places the tax burden directly where Smith would recommend, that is, on the greatest beneficiary of government largess: the property owner. Second, a consumption tax with an exemption up to the "Living Wage" shelters a great deal of income in the black community, which relies on wages for income more than other ethnic groups and is generally forced to spend its income below the "Living Wage" on consumption. 152 Third, the protection of an amount of wealth needed to support entrance into the housing market would excuse a large portion of the black population from taxation, thereby providing a period of time for blacks as a group to build up their wealth base after centuries of restrictions on black wealth accumulation. 153 Further, having both a wealth and a consumption tax equalizes the decision of whether to save or spend income. Once earnings grow past the "Living Wage" amount, savings are exempted up to the amount needed to enter the housing mar-ket, and are then taxed along with consumption over the "Living Wage." Expenditures beyond the "Living Wage" and housing limits are not influenced by tax result. Finally, although government was a main force in stripping blacks of their wealth for all of these centuries, government was (and is) also the cause of black wealth. As Smith reminds us, all wealth flows from government. For example, the Civil War Amendments and the civil rights laws are real sources of black wealth. 154 Without those government actions, blacks would have less wealth than they do today, no matter how small of a portion that wealth is in contrast to their white counterparts. With a wealth tax, blacks would pay the tax that is most closely associated with the benefits that the government conferred on them, while also receiving the lower tax bills that come from the recognition that lower wealth rates are also a result of government action against them.
VI. COMPARING THE INCOME/CONSUMPTION TAX AND THE WEALTH/CONSUMPTION TAX AT THE "LIVING WAGE"
A capitalist tax system exempts the wages and necessaries needed to support a minimum material standard from both direct and indirect taxes. Establishing the correct standard is dependent on time, place, and culture. In the twenty-first-century United States, the differences between the poverty threshold, the minimum wage, the EITC limits, and the various "Living Wage" calculations illustrate that the real cost of living an acceptable American life is hard to calculate. Of the four possibilities (poverty line, minimum wage, EITC or the "Living Wage") the "Living Wage" is the most likely to completely protect necessaries. In order to apply capitalist principles to taxation in support of Smith's universal prosperity project, this section uses the "Living Wage" as an exemption (2) The excise and sales tax systems must also be changed. Elimination of state, federal, and local sales and excise taxes on necessary commodities and indirect taxes on wages should be replaced with luxury consumption taxes.
(3) The income tax must be adjusted as well. The amount that a two-parent family of four can earn and still be eligible for the refundable EITC should be increased up to the "Living Wage" amount of $45,000, thereby continuing to use the tax system as an indirect welfare system for the working poor.
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What the current hybrid income/consumption tax does not do is separate out the wealth that should be taxed from the wealth that should be sheltered. In fact, the current system is much more likely to tax the wealth that should be sheltered and to shelter the wealth that should be taxed. For example, the start-up funds needed to enter the housing market will most likely reside in an interest-bearing account that is taxed annually. Once the family enters the housing market however, the appreciation in the house escapes federal taxation for years, if not forever. As a result of these distinctions between types of wealth, the family that needs the most help gets taxed and the family that is already secure avoids tax.
B. CONSUMPTION AND COMPREHENSIVE WEALTH TAX
In a combined wealth and consumption tax, the amounts needed for working people to sustain a decent life through consumption are exempt from taxes as necessaries, as is the amount needed to enter into the housing market and thereby acquire a property "safety net.
'160 Once those two thresholds are passed, the system is indifferent as between investment and consumption, taxing each at a flat rate. Thus, the taxpayers who are in actual need of protection from taxation because they have yet to accumulate the wealth needed for a decent working class life receive an exemption from taxation, and the system remains neutral as to individual choice beyond that barrier. (last visited June 20, 2008) . Some presidential candidates have toyed with the idea of applying the Social Security wage tax to the entire amount of wages, but none have suggested exempting a base amount needed to protect a "Living Wage." Joel Achenbach, That's Rich-but An exemption large enough to support saving for a house does not give the taxpayer a house, but it does acknowledge that there is a sphere of political liberty and economic advantage that our government is meant to keep tax exempt. 161 In the eighteenth, nineteenth and twentieth centuries, that sphere often included wealth transfers to white households and companies.
Farms and other enterprises that hold wealth that produces little income are strongly affected by a shift to a wealth tax. On the other hand, keeping debt out of the tax base creates less incentive to borrow in contrast to the present tax system, which encourages borrowing to acquire wealth, particularly wealth in real estate. 162 In today's predatory lending climate, tax rules that discourage borrowing might provide economic as well as tax benefits.
VII. CONCLUSION
If the twenty-first century United States Congress asked the father of capitalism to construct a new tax system for a new century, Adam Smith would advocate a comprehensive wealth tax with a large exemption and a flat rate, combined with a consumption tax with a refundable credit up to the "Living Wage." Smith would advocate a comprehensive wealth tax because it supports his larger project of achieving universal prosperity and political freedom through capitalism, and because the administrative, political, and cultural conditions in the twenty-first century United States make a comprehensive wealth tax feasible in ways that were once impossible. The twentieth century gave us an income tax because of the ideals and constraints of its time. After one hundred years of technological, political, and cultural change, a federal comprehensive wealth tax-unattainable in the twentieth century-becomes both possible and compelling in the twenty-first century.
The twentieth-century income tax reflects concerns that are no longer relevant to American democracy, such as the proper amount of political cover to give slaveholders and large landholding elites. A twenty-firstcentury tax could reflect concerns such as the desire to reduce the income inequality and wealth inequality in the United States, particularly when that inequality comes from slavery and other violations of human rights. Although it is certainly true that any sophisticated tax in a complex soci- ety will produce similar costs, given that all sophisticated taxes are expensive to administer, is the price well spent on a system that responds to the past as much as the present? Is it time to consider another path, not because the income tax is inherently flawed, but because it was created for a different time and place? In the twenty-first century, when government has so much more access to information about assets and where the politics and culture are less protective of privacy, there is an opportunity to consider a tax system that not only raises revenues, but is also part of a larger project. If that larger project is universal prosperity through capitalism, then the father of capitalism would direct us to tax the rich while sheltering the poor and working classes.
